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WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
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- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 
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earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )KI Responsive to communication(s) filed on 15 December 2008 . 
2a )^ This action is FINAL. 2b)D This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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1 1) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 
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DETAILED ACTION 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(a) the invention was known or used by others in this country, or patented or described in a printed 
publication in this or a foreign country, before the invention thereof by the applicant for a patent. 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 20, 25, 27, 29 and 31 are rejected under 35 U.S.C. 102(a) as being 
anticipated by Conchy (FR 2,817,463) with reference to the figure below. 

Conchy teaches a device to space vertebral members comprising: a first 
member M1 having an interior side with first and second angled sections AS1 and an 
exterior side with a first contact surface CS1; a second member M2 having a second 
interior side and a second exterior contact surface CS2; a third member positioned 
between the first member and the second member, the third member M3 having a first 
side with first and second angled sections AS2 positioned towards the angled sections 
AS1 of the first member M1 , and a second side positioned towards the interior surface 
of the second member M2, the device positionable between a first orientation with the 
angled sections of the firs member disengaged from the angled sections of the third 
member M3 and having a first height extending between the first contact surface CS1 
and the second contact surface CS2, and a second orientation (shown) having the 
angled sections AS1 of the first member M1 engaged with the angled sections AS2 of 
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the second member M2 and having a second height between the first contact surface 
CS1 and the second contact surface CS2, with the second height being greater than the 
first height. 




Claims 20 and 21 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Schar et al. (US 6,176,881) with reference to the figure below. 
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Schar et al. teach a device to space vertebral members comprising: a first 
member 1 having an interior side with a plurality of first angled sections 5 and an 
exterior side 38 with a first contact surface; a second member 2 having a second interior 
side and a second exterior contact surface 39; a third member 13 positioned between 
the first member 1 and the second member 2, the third member 13 having a first side 
with a plurality of second angled sections 14 positioned towards the first angled sections 
5, and a second side positioned towards the interior surface of the second member 2; 
the device positionable between a first orientation with the first angled section 
disengaged from the second angled section and having a first height extending between 
the first contact surface 38 and the second contact surface 39, and a second orientation 
having the first angled sections engaged with the second angled sections and having a 
second height between the first contact surface 38 and the second contact surface 39, 
with the second height being greater than the first height; wherein the first contact 
surface 38 and the second exterior contact surface 39 are substantially parallel in the 
first orientation; further comprising a locking mechanism 35 extending outward from the 
third member 13 and having at least one extension that mounts within an aperture 17 in 
the second member 2 when the device is positioned at the second orientation; wherein 
the second member 2 is positioned towards a proximal end of the first member 1 in the 
first position, and positioned towards a distal end of the first member 1 in the second 
position. 
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Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 32, 37, 38 and 46 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Conchy (With reference to the aforementioned figure) in view of 
Brantigan (US 4,787,915). 

Conchy teaches a device to space vertebral members comprising: a first 
member M1 and a second member M2 each having an exterior side CS1/2 and an 
interior side, the interior sides having ramped surfaces AS1/2 positioned at an angle 
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relative to the exterior sides, the device positionable between a first orientation with the 
ramped surfaces AS1/2 disengaged and having a first height extending between the 
exterior surfaces CS1/2, and a second orientation (shown) having the ramped surfaces 
AS1/2 engaged and having a second height between the exterior surfaces CS1/2, with 
the second height being greater than the first height. 

Hence Conchy teaches all of the limitations of the present invention except a 
delivery device connected to at least one of the first and second members and having 
an elongated shape to position the device between the vertebral members; and a 
deployer operatively connected to one of the first and second members to give 
movement of the first member relative to the second member. 

Brantigan teaches a delivery device 28 having an elongated shape to position a 
spacing device between vertebral members and a deployer 25. It would have been 
obvious to one having ordinary skill in the art at the time of the present invention to use 
the delivery device 28 and deployer 25 to engage the first M1 and second members M2 
at openings O. Using the delivery device 28 and deployer 25 of Brantigan would have 
facilitated implantation of the device taught by Conchy and relative movement of its 
elements particularly when compared with manipulation directly with the surgeon's 
hands. 
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Allowable Subject Matter 

Claims 1,3-19 and 42-45 are allowed. 

Claims 22-24, 26, 28, 30, 33-36 and 39-41 are objected to as being dependent 
upon a rejected base claim, but would be allowable if rewritten in independent form 
including all of the limitations of the base claim and any intervening claims. 

Response to Arguments 

Applicant's arguments filed 15 December 2008 have been fully considered but 
they are not persuasive with respect to the claims that remain rejected. 

The amendment to the independent claims can be satisfied by both Conchy and 
Schar et al. by positioning the respective device in an alternative orientation wherein the 
second member can be "laterally displaced" relative to the first member and the contact 
sides can be seen as interior or exterior. Moreover, a corresponding longitudinal axis 
can be defined in the alternative orientation. 

Conclusion 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See M PEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
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TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to David Comstock whose telephone number is (571) 272- 
4710 (a detailed message should be left if Examiner is unavailable). If attempts to 
reach the Examiner by telephone or voicemail are unsuccessful, the examiner's 
supervisor, Eduardo Robert, can be reached at (571) 272-4719. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 

Patent Application Information Retrieval (PAIR) system. Status information for 

published applications may be obtained from either Private PAIR or Public PAIR. 

Status information for unpublished applications is available through Private PAIR only. 

For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 

you have questions on access to the Private PAIR system, contact the Electronic 

Business Center (EBC) at 866-217-9197 (toll-free). 

/David Comstock/ 
Examiner, Art Unit 3733 

/Eduardo C. Robert/ 

Supervisory Patent Examiner, Art Unit 3733 



